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1. INTRODUCTION 


All decent people want excellent universal healthcare for all. That is neither debatable nor the 
issue with the Bill. Since everyone wants the same thing, it should be easy assume good faith 
and work together. 


South Africa has universal healthcare, but does not have universal healthcare insurance. The 
purpose of reform is to improve access and quality by way of genuine universal insurance. 


The government’s extremely tough policy decision is how to improve healthcare and maximise 
benefits with extremely limited resources. This Submission makes the case for how best to 
achieve the government’s laudable objectives. The challenge is not ‘whether, but how’. 


The Foundation acknowledges with appreciation the hand of goodwill extended by being 
invited to attend all Portfolio Committee (PC) clause-by-clause hearings, including official 
reports and the Hon. Minister’s presentation. Thanks to such inclusion, a great deal was 
learned. It empowered the Foundation to contribute by way of this Submission. We are 
especially appreciative of the invitation and opportunity to make positive contributions to the 
formulation and implementation of optimal healthcare policy. 


We and hence this Submission are strictly apolitical. We distance ourselves from all politicised 
and politicised debate. We are not in any way associated or identified with anything partisan, 
especially not any political party or healthcare vested interest. 


We implore the government as best it is able to rise above such matters and do what is best for 
our beloved country and all its people, especially those most in need. 


Under Leon Louw, the FMF advocated optimal healthcare policies for 50 years. As its founder, 
leader and last president, he now leads a rejuvenated and modernised Foundation to promote 
the FMF’s original values more effectively. 


The new Foundation draws and improves on the FMF’s decades of healthcare expertise. 
Everyone is encouraged to search “NHI” and “health” on the old FMF website (click here for 
link). 


This Submission adapts and modernises those resources to suggests policies for maximum 
healthcare coverage and quality for all in the light of developments since then. It stresses the 
importance of genuine healthcare insurance, and addresses such fundamental and paramount 
Constitutional imperatives as freedom, dignity, bodily integrity and justice. 


To that end, this Submission suggests (a) ending the apartheid healthcare legacy 
unambiguously, (b) maximising the quantity and quality of government funded healthcare, (c) 
minimising the government’s burden so that it can provide more and better healthcare within 
available resources, (d) maximising healthcare recipient freedom of choice, and (e) ensuring 
universal access to the highest achievable levels compatible with quality healthcare. 


(Note: Although this is a formal Submissions, for ease of reading, we occasionally use italics 
and bold type for emphasis.) 


2. TIME TO END APARTHEID 
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There is a fatal contradiction in the National Health Insurance (NHI) discourse. As 
explained below, it prohibits rather than promotes healthcare. Unlike other Submissions, 
this Submission advocates the correct meaning, application and implementation of 
universal healthcare insurance. 


Role-players lament that under apartheid (a) ‘white’ healthcare was private and superior, 
whereas (b) ‘black’ healthcare was socialised and inferior. This is ahistoric. Whereas the 
meme is incontestably true as a statement of racial discrimination, the notion that ‘whites’ 
had private healthcare is mistaken. Whites overwhelmingly relied on government 
healthcare. Whereas all races had socialised healthcare, ‘white’ healthcare was generally 
superior. 


The Bill in its current form does not reverse or end apartheid healthcare, it universalises 
and celebrates it. 


Healthcare history is very instructive regarding NHI. A central feature of apartheid was 
the denial for ‘black’ people of freedoms accorded ‘white’ people, who were free to 
choose private healthcare, including medical schemes and insurance. During the early 
‘reform’ years, it became lawful for ‘black’ people to have self-funded healthcare. 
Celebrated anti-apartheid activist and Pres. Mandela’s physician, Dr Nthato Motlana, 
founded the first black-owned hospital, the Lesedi Clinic in Soweto, and Sizwe Medical 
Aid, the first black-owned medical aid scheme in South Africa. It is unconscionable for 
NHI to contemplate the possible reversal of such gains, which were achieved with much 
pain, dedication, suffering and loss of life. 


That legacy still plagues us. Faced with inferior government healthcare, increasingly 
many ‘black’ and ‘white’ people find refuge in superior private healthcare. There is 
unanimity that the often fatal gulf must end. That is obvious. But how? 


Racial equality in healthcare (or anything else for that matter) can be achieved either by 
liberating black people to enjoy what apartheid allowed for whites, or subjecting whites 
to what apartheid inflicted on black people. Which of the two should be as obvious as it is 
illusive. Distressingly many proposals presume the solution to past disparities to be the 
universalisation of what apartheid inflicted on black people. 


The perverse paradox is the call for equality to be achieved by moving everyone from 
superior private healthcare to inferior government healthcare. That would amount inferior 
‘equality’ for all as opposed to superior equality which is within surprisingly easy reach. 
How bizarre this is should disturb everyone, whether for or against ‘NHI’. 


The logic appears to be not to achieve equality by liberating black people, but by 
subjugating whites. In other words, as stated, equal inferiority rather than equal 
superiority. 


Mixing one litre of dirty oil with 9 litres of clean oil produces 10 litres of dirty oil. 
Equally, combining inferior healthcare for some with superior healthcare for others, 
produces inferior healthcare for all. 


We respectfully suggest that, to achieve equality and quality, the statist NHI direction 
should be adjusted in favour of universal insurance (see below). 


3. REDUCE THE BURDEN ON THE STATE 


3.1. 


32: 


333: 


3.4. 


3.5. 


3.6. 


The only uncontested ‘law’ of economics is TANSTAAFL — the acronym for There Ain’t 
No Such Thing As A Free Lunch. 


What this means is that all benefits have disadvantages (in economics called ‘costs’ or 
‘prices’). This is especially true of NHI. If healthcare resources, regardless of how much, 
are allocated to X and Y equally, X’s healthcare is inferior to what it would have been 
had all gone to X and none to Y. The unavoidable cost of healthcare is that there is no 
such thing as ‘free’ healthcare. And the further it is spread, the less everyone gets. 


If Y self-provides, the government is empowered to give X twice as much healthcare. 


It is incontestable that the fewer people there are needing government healthcare, the 
more the government has for those truly in need of funded healthcare. 


Far from lamenting self-funded healthcare, all decent people celebrate what it unleashes 
for vulnerable people. 


This is the official approach in all other contexts, such as housing. The government is 
relieved and delighted when people house themselves so that it can house more destitute 
homeless people. The way to maximise quality healthcare is the same as the way to 
maximise quality housing, namely for government to reduce its burden so that it can 
concentrate its resources on those who cannot house themselves. The same applies to 
electricity, groceries, transport and services. 


All governments always face the challenge of caring for the needy. The most sensible and 
proven policy is to give most to people who have least, and to be thankful when self- 
sufficient people reduce the state’s burden. This is why everyone wants prosperity. 


The only benefit of government healthcare for the rich is to enrich themselves at the 
expense of government and the indigent. As with housing, the government does its best to 
provide RDP houses for the homeless and leaves those who can afford their own housing 
to acquire it at their rather than the government’s expense. 


The right for ‘the rich’ to choose expensive healthcare is in no sense anti-poor. On the 
contrary, ‘the poor’ need (a) ‘the rich’ not to drain government healthcare resources and 
(b) freedom to choose far more than the rich who have lavish options domestically and 
internationally. ‘The poor’ are confined to what the government allows locally. For the 
rich ‘the world is their oyster’. The same is true for the not-so-rich — nurses, doctors, 
technicians, clinicians, physiotherapists, psychiatrists, radiologists and the rest — all of 
whom are free to migrate to greener pasture, and are already doing so. Every effort must 
be made to entice them to stay and return. 


4. NEED FOR TRUE HEALTHCARE INSURANCE 


4.1. 


The name of the Bill is a misnomer. Health insurance is quite the wrong term for current 
NHI assumptions and the Bill. It (the Bill) envisages government provision of health 
services, rather government insurance. 


4.2. 


4.3. 


4.4. 


4.4.1. 
4.4.2. 


4.5. 


4.6. 


4.7. 


4.8. 


4.9. 


4.10. 


4.11. 


4.12. 


In fact real health insurance is largely banned in SA, and the Bill as presently formulated, 
envisages intensifying prohibition. Real national health insurance policy would do the 
adverse of what is envisaged; it would decriminalise real health insurance (including or 
especially for the government, medical schemes, employers and insurers). 


Pay-outs are allowed for some events in fixed prescribed amounts, but actual costs may 
not be insured as, for instance, in the cases of home and vehicle insurance. Direct costs 
may still be covered by medical aid schemes, which amounts to insurance, hence often 
run by or in conjunction with insurers. 


To promote real national health insurance, the government should: 
Consider liberating the right to insure against actual healthcare costs, and 
Pay insurance premiums for the indigent. 


That would do more to ensure and insure quality healthcare for all than tighter controls 
and more prohibitions as is envisaged. Prohibiting the right to care for yourself is not just 
counterproductive, but violates Constitutional values (see below). 


The correct name for the Bill as currently formulated would be something like the 
‘National Health Provision Bill’, or ‘National Healthcare Services Bill’. 


A true Health Insurance Bill would be the name for a Bill according to which health is 
insured and insurable. The role of government should be to let everyone buy what 
insurance cover they wish, and for the government to pay the premiums for basic 
minimum benefit cover for those who do not or cannot insure themselves. That alone 
would ensure and insure equal rights access for all. Everyone, including the indigent, 
would be buying freely selected cover. 


What the government covers, would, of course, be subject to a means test and prescribed 
minima. 


Obviously government premiums would, like government education, specify what is 
covered, for which the government would follow a standard procurement process and 
invite sector bids. What governments regulate, governments define. 


Imagine how this would lead to an explosion of high quality medical service providers 
and qualified healthcare professionals competing to provide healthcare for all. By far the 
biggest supply beneficiaries would be new entrants, notably a wide range of emerging 
black-owned enterprises. Optimal policy is to let the market do what it does best. 
Unleashed competition always and everywhere leads to lower prices and premiums, more 
freedom of choice, escalating quality, and constant innovation. 


We made some estimates of what this would save compared with what is now envisaged. 
However, all estimates are necessarily conjecture, including ‘educated’ predictions. We 
decided instead to formulate the matter differently. Perhaps the most common source of 
uncertainty and debate revolves around what NHI will cost. Much is said about what it 
might cost, and whether the government can afford it. This discourse is largely 
unhelpful. 


South Africa already has universal health care with present budgets. No extra money is 
needed to achieve it. To the extent that people might be forced from private to socialised 
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4.13. 


4.14. 


4.15. 


healthcare it will be underfunded. There is no need whatsoever for this to be done. All 
extra funding — we stress all extra funding should go towards improved government 
healthcare rather than increasing the government’s healthcare burden. 


Furthermore, all addition resources and current resources will be better deployed by the 
government funding healthcare insurance premiums. 


Our revised approach is to suggest that whatever is available should be better invested for 
the benefit of all, especially destitute people. 


Much has been said about the current parlous state of most government healthcare 
provision. The premise is that the government should be doing a better job. Of course it 
should; all governments should always strive for perfection. Everyone knows how 
difficult it is to improve performance in any context. The light at the end of the tunnel is 
that huge gains are easily achieved by shifting the focus from provision to insurance for 
the needy. 


5. More HASTE LESS SPEED 


aa 


5.2. 


5.3. 


5.4. 


5.5. 


5.6. 


There is much pressure on the government and the majority party (which are not, of 
course, synonymous) to rush NHI through. This is understandable because it has taken so 
long since the idea gained formal traction in 2010 or so, and was first formalised in about 
2012. 


That it has taken so long, far from implying that the government fault, is to the 
government’s substantial credit. 


It its credit and that of all others concerned, much time and effort has been and is being 
invested in something of momentous complexity and national importance. That is as it 
should be, and the government is entitled to be proud rather than humbled. 


S in the past, there is no haste now. That we already have universal care instituted by the 
government ‘buys’ the time essential for addressing multiple tough and intractable 
unresolved issues. Whilst mu progress has been made, there is a great deal still to be 
considered thoughtfully and responsibly. 


The government and all other role-players are encouraged to work diligently through all 
the issues raised during the admirable Portfolio Committee clause-by-clause sessions. 
Much still to be considered before such an historic policy is implemented was raised. 


Amongst the most noteworthy challenges, as everyone knows, are that lack of detailed 
budgetary estimates. Our country cannot risk something of such humanitarian 
importance failing. South Africa must proceeding with clarity on all these issues, some of 
which, but by no means all, are addressed in this Submission. 


6. UNIVERSAL HEALTHCARE, A LAUDABLE OBJECTIVE. 


7.1. The government has a policy of universal housing. It pursues it as best it can. 
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7.6. 


Our proven housing policy could and should, with limited resources, be emulated for 
healthcare. 


Everyone has an equal right to a home, as they should to healthcare. Equal rights do not 
mean equal outcomes. People have widely differing homes, from mud huts to mansions, 
and shanties to flats. 


The equal right to housing, clothing and food means that everyone has an equal right to 
house, clothe and feed themselves, and if unable to do so, an equal right to whatever 
government welfare is available. 


The same could and should apply to healthcare. Just as everyone has a right, though not 
the ability, to provide themselves with a mansion, everyone should have the right to 
provide themselves with the best healthcare ‘money can buy’, or whatever lesser care is 
within their means. Care of choice might be traditional, complimentary or allopathic from 
lowest to highest cost. 


In housing ALL government funding goes to the indigent. The same should apply to 
healthcare. The government and all in society should be delighted for society to be 
relieved of welfare burdens in every context. 


8. ECONOMICS OF HEALTH 


8.1. 


8.2. 


8.3. 


8.4. 
8.5. 


8.6. 


Surprisingly little attention has been paid to the economics of health, inclding NHI. 
Considering healthcare economics is not just rationally paramount, but a Constitutional 
imperative (see below). 


There is a great deal of literature on health economics, with which all concerned should 
familiarise themselves. This is a brief summary of the most important concepts and 
principles. Doing justice to the empirical work would require many volumes, so cannot 
be done in tis Submission. 


Economics is a generous servant and fearful master. Getting it right is imperative. Getting 
it wrong is catastrophic — in healthcare, literally deadly. The grim truth is that good 
healthcare produces health, whereas failed healthcare produces corpses. 


The laws of economic apply to everything just like the laws of physics. 


NHI economics is not, as has been generally assumed, about how to fund it, but a much 
broader issues, such as unintended consequences, opportunity costs, fiscal rectitude and 
national interest. 


What follows is a summary of essential healthcare economics realities. 


8.7. State of the Economy. 


8.7.1. 


As everyone knows, our economy is in a terrible state. The huge proverbial elephants 
in the room are the world’s worst enduring unemployment, unsustainable national 
debt, relentless economic stagnation, and negligible investment. 


8.7.2. 


8.13: 


8.7.4. 


There are many other concerns, such as failed SOEs, corruption, energy security, 
service delivery (and related unrest), homelessness, crime, failing education, 
imploding infrastructure and more. 


In these circumstances, diversion of substantially increased resources to healthcare 
would be reckless. Counter-intuitively, economic reality is that doing so would inflict 
needless misery indigent compatriots. It is easy to think that healthcare is the most 
compassionate service to humanity. However, needy people need nothing more than 
economic policies that generate rapid growth and prosperity. For there to be increased 
healthcare there must be increased wealth. Economic reality imposes on us a need to 
put increased healthcare costs on the back burner until we have increased wealth. 


We can spend only what we have. For wealth to be spent, it must be created. 


8.8. Some basics 


8.8.1. 


8.8.2. 


8.8.3. 


Incentives. Economics is about incentives. People respond to and adjust behaviour in 
response to incentives. If, for instance, money is diverted from medical scheme to 
NHI, people are incentivised to stop funding medical schemes. 


Flawed ‘static analysis’ presumes that things stay the same when incentives change. 
They do not. Regulating people negatively is like trying to play chess on a board 
where every piece makes its own moves. 


NHI involved huge sums. Everyone has read or heard widely varying estimates (from 
R100bn to Rltr). There is no point in an accounting exercise here. Suffice it to say that 
that no one has any idea what NHI will cost, and who will pay. What is known with 
certainty is that it will have far-reaching negative social and economic impacts. 


If prevented from earning what ‘the market’ thinks people are worth they are 
incentivised to leave healthcare and/or emigrate in even larger numbers to where they 
are welcomed. Underground economies and racketeering will emerge. When abortions 
were banned, everyone could find doctors willing to perform ‘back street abortions’. 


Prosperity. What is proposed in the Bill for South Africa exists virtually nowhere 
else. It has been tried only in rich counties (with one exception, Cuba). Where it was 
tried, governments backed off when ever-longer waiting times and other problems 
made it essential, as is likely to happen here. In two celebrated examples, Canada and 
the UK, they headed back towards a balanced approached. 


The NHS. The Hon. Minister said that he and others would visit the UK to study the 
NHS. There is indeed much to be learned. There is more to be learned about what not 
to do than what to do. A typical article in mainstream media can be read here: 


https://www.telegraph.co.uk/news/2022/1 1/26/thousands-patients-enduring-12- 
hour-ae-waits-every-day/ 


The UK NHS started a a government monopsony and monopoly (single buyer and 
single supplier). That failed, so it was converted to a hybrid system in which private 
healthcare as reintroduced. 


8.8.4. 


One of the most important issues easily overlooked is that the UK approach exists in 
only four o the world’s 200+ countries. Apart from one, they are wealthy countries, 
especially the UK. 


It is, perhaps, unfortunate that the Minister’s fact-finding mission is to the UK instead 
of countries with better healthcare polices. Some years ago, the old FMF sponsored a 
celebrated trip to the Check Republic. The challenge is to find a country at our stage of 
development with successes worth emulating. The UK is decidedly no such country. 


Apart from its failed attempt at what many want for South Africa now, even the hybid 
system is UK experiencing severe problems. Some experts fear a ‘collapse’ of the 
NHS due mainly to socialised mismanagement, extensive bureaucracy, highly paid 
layers of management and consultants, striking nurses, emergency calls unanswered, 
delayed or non-arrival of ambulances, exhausted doctors, staff shortages, long (often 
deadly) delays in getting treatment, and more. No matter how much funding is poured 
into the NHS, it is never enough. And never will be. SA should ensure that this model 
is not followed. 


What the world’s experience tell us is that we should not rush in for purely ideological 
reasons where infromed angels fear to tread. 


Regardless of what one thinks of Margaret Thatcher, she captured it well: 


‘T, along with something like five million other people, (in the UK) insure to enable 
me to go into hospital on the day I want, at the time I want and with a doctor I 
want, For me, that is absolutely vital ... Like most people, I pay my dues to the 
National Health Service (NHS), [but] do not add to the queue ... I exercise my right 
as a free citizen to spend my own money in my own way ...’ 


Note that people who want, need and get NHS healthcare enjoy better healthcare 
because five million or more people who go elsewhere endow NHS patients with 
concentrated rather than diluted benefits. 


The self-interest of all NHS and NHI healthcare beneficiaries is for as many as 
possible people to go elsewhere and leave it all to them. Instead of forcing people into 
the system, the Bill should be amended so as to encourage for people not to rely on 
government care. The more who go elsewhere at their own expense, the better for 
those unable to do so. 


Unless revised, the NHI Bill will deny South Africans the rights enjoyed by the British 
with NHS. 


NHI must not be allowed increase poverty. Economic theory assures us what the 
Bill envisages in its present form will make us poorer. It will undermine the prospect 
of us reaching a point soon where the current NHI model can be implemented in the 
real world. 


Since decent healthcare with something like NHI is found only in rich countries, we 
must become rich before trying it. Meanwhile, it is respectfully suggested that the 
most sensible approach is to build on and take pride in the mix we have. There is no 
need for this Submission to repeat the cliché here that the government must ‘get its 
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8.8.5. 


8.8.6. 


own healthcare house in order’ before driving everyone from better healthcare into it. 
That is obvious. 


The world’s experience teaches that healthcare options are not binary; that the ideal is 
a hybrid of healthcare welfare and self-care. 


Once sound healthcare and other policies produce health, the idea of full NHI can be 
revisited. By then the ideological appetite for it will probably have subsided and the 
country will settle for something more just, effective and sustainable. 


Dynamic markets. According to Economic theory and research, markets are dynamic, 
and not static. This is addressed above, but it is important to observe the inherently 
dynamic nature of markets (which simply means human behaviour) and incentives are 
two sides of a coin. All policies, especially healthcare policy, must take this into 
account. The Bill currently does not do so. It presumes a static market without people 
responding to perverse (the economics term for negative) incentives. 


It has been said that funding will be diverted from medical schemes. Most of those 
working on the Bill probably belong to medical schemes. It should be obvious to them 
that they will discontinue their contributions as soon as their benefits are transferred to 
the government. This simple fact is that there will be no money to reallocate to NHI. 


This example of how incentives work applies to all human action. 


Rent-seeking. ‘Rents’ in economics are rewards not earned by generating wealth. The 
most common form of rent-seeking is lobbying. Rent-seeking theory is part of the 
Public Choice School of economics, founded especially to Nobel Laureate, James 
Buchannan, and Gordon Tullock, who undertook a lecture tour in South Africa. 


What this economic reality teaches is that the government must rigorously anticipate 
and avoid incentivising vested interests to work out how best to benefit from the 
government at public expense. Vested interest work hard at influencing government 
policy to their advantage. That prepares them, once implemented, to benefit from 
protection, subsidies, corruption, and unfair competitive advantage. 


There is nothing inherently wrong or unethical about rent-seeking, as many suggest. It 
is simply a rational unintended response to government policy incentives. Far from 
being unethical, it can be regarded as obligatory; what management must do for 
stakeholders. 


Now, as you read, there are multiple NHI roll-players — big and small, rich and poor — 
devising ways to lobby for disproportionate NHI benefits. 


One of multiple aspects illustrates the problem. Healthcare service, product and 
consultancy providers, such as pharmaceutical and equipment suppliers, and 
‘independent’ consultants, anticipate much deeper healthcare pockets from which to 
benefit. They are caucusing right now on how to get maximal proportions of NHI 
bounty. They will do their best to seduce the government into believing that they are 
on its side, and care more for people than profits. The omnipresent reality is that 
vested interest rent-seekers make more from lobbying than serving. Their benefits are 
achieved without value-added contributions. 


11 


8.8.7. 


Rent-seekers are also in government, such as officialdom, nurses, physicians, unions, 
contractors and more. They seek not just money, by status, influence, promotion, 
recognition and power. 


Rent-seekers are never honest. They never say ‘What we want is for you to enrich us 
at other people’s expense’. Instead, they say that they will ‘serve’, ‘create jobs’, and 
‘generate investment’. They never point out that their single job often comes at the 
expense of two jobs elsewhere; from where resources are diverted. 


Economics explains that for a government to spend money it must first take money. 
There is widespread denialism about this elementary fact. We are all too familiar with 
rhetoric that something will ‘create’ X jobs. We are never told that, for that to happen 
jobs must be destroyed elsewhere, usually in greater numbers. 


Price mechanism. Everyone has heard if the “price mechanism’, yet few are aware of 
what it is and how it works. 


Like most of these points, it is the subject of extensive literature. Put simply, though 
not simplistically, it is a very powerful ‘spontaneous’ process whereby ‘supply and 
demand’ tend towards each other. In healthcare, this manifests itself in many ways. In 
his evidence to the Portfolio Committee, the Hon Health Minister, Dr Phaahla, 
referred to excessive (‘super’) profits by some in the private sector. It does not matter 
who he had in mind, or what his evidence was. What matters is the power of 
economics to remedy the problem (if it really exists and is allowed to do so). All 
enterprises, including medical practices, are watched like hawks. ‘Super profits’ 
trigger the price mechanism. They attract competitors as nectar attracts bees. Prices 
and profits are vital ‘road sign’ (signals) which should never be controlled. Their roll, 
for which there is no substitute is to drive people towards or away from opportunities. 
This governs everything from migration to career choice, and investment to crime. 
Yes, even crime and corruption respond to prices. 


It should be noted that no proof of ‘super profits’ was suggested. There is no need for 
conjecture. The obvious source of objective data on whether profits are ‘super’ is tax 
returns or financial statements? How could anyone know without access to such 
sources? What rate of return is ‘super’? In whose opinion? Compared with what? Why 
is it not attracting competition? It is safe to say that the Hon. Minister’s allegation is 
conjecture fed to him, not fact. Someone misinformed him. 


The price mechanism is like signposts on a road constantly directing people quickly 
and efficiently to and from imbalances. 


Should this appear not to happen, one of two likely explanations applies: (a) there are 
government-created entry barriers or (b) the imbalance is more apparent than real. It 
might seem mistakenly to an outsider that IT services to hospitals are ‘over-charged’, 
whereas the lack of lower-price offers indicates no such thing. Governments are 
always tempted to impose price controls where they are told that prices are ‘too high’, 
but this is always folly. 


During the deep dark apartheid years literally thousand of prices were controlled. 
There was a large Price Control department, Every instance of control, whether up or 
down, was followed by prolonged shortages or surpluses. This is true in healthcare. A 
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notable example is the exit from the market of small, localised pharmacies and 
dispensaries. Residents of Langa, for instance, used to walk down the road to a small 
local outlet. Due to single exit prices and regulated dispensing fees, those residents 
must now spend much more to go by taxi to a big pharmacy financed by selling much 
more than medicines, in Pinetown. Winner are large rent-seekers; losers are small 
businesses and consumers. 


9. EXCLUSION OF POOR, VULNERABLE, AGED, INFIRM, MENTALLY CHALLENGED ETC 


9.1. 


92. 


9.3. 


It is unclear how precisely people will get access to NHI healthcare. Must they be 
registered? Must they make appointments? Can they walk-in for all services, or only 
emergencies? Must they wait for hours or days, or will the be required to make 
appointments? 


This should be looked at very critically. It would fly in the face of stated objectives were 
it to become difficult or impossible for society’s most needy people to access healthcare. 


If we have excellent NHI policy, everyone, not just Margaret Thatcher (see above), will 
have access to walk-in healthcare. This is what we have now and should not be changed. 
That there is much waiting is not a flaw in the system, but in management. 


10. COMPETITION - NATURE AND BENEFITS 


1 ie 


11.2. 


11.3. 


11.4. 


Consumer sovereignty. Healthcare ‘consumption’ is mistakenly thought of as wealth- 
consuming. This in no more true than to suggest that grocery stores do not add wealth by 
supplying what is consumed. The purpose of wealth is consumption. There is no other 
reason for it. 


The eminent South African economist, William ‘Bill’ Hutt, coined the term ‘consumer 
sovereignty’ to describe how consumers rather than business determine what is provided. 
Every rand they spend or withhold is a vote for what they want. Suppliers should never 
be forced onto consumers. Large healthcare providers never have ‘market dominance’. 
The concept is flawed. Only consumers dominate. Market share is never a company 
choice, it is always consumer choice. 


Before proceeding, some fundamental insights are necessary and basic myths must be 
debunked. 


All controls are people controls. - all regulation regulates people. 


11.4.1. Common rhetoric speaks of controls as if they apply to non-human phenomena (in 


re). There is supposedly ‘tobacco’, ‘foreign exchange’ or ‘broadcasting’ control. 
Depersonalising terminology makes controls seem benign. Who, for instance, is 
against ‘controlling’ bad things? 


11.4.2. The truth, however, is that things, including healthcare, are never controlled. 


Businesses, markets, products and services are never ‘regulated’. No official has 
been seen chasing delinquent medicines down the road, arresting an unlicensed 
ambulance, or arresting an unhygienic clinic. 
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11.4.3. 


11.4.4. 


11.4.5. 


11.4.6. 


11.4.7. 


Healthcare and healthcare markets are never controlled. That is impossible. 
Regulating a company, for instance, is like firing a shotgun into a dark room; there is 
no way of knowing who will be hit. Do ‘company laws’ impact investors, financiers, 
shareholders, managers, labourers, consultants, stakeholders or, most importantly, 
consumers? 


According to economic theory, there is no way of knowing, and there is no 
methodology whereby relative impacts can be determined. The best estimates in the 
world might be close in a very narrow context, such as expected effects on a specific 
category of labourer. But no meaningful prediction can be made regarding 
generalised short- and long-term impacts, or market structure effects, or, most 
importantly, consumer behaviour. 


The healthcare authorities know this from something very close to home. They think 
that they regulate ‘standards’, but they do not. They regulate, or try to regulate, 
people responsible for standards. More attention paid to controlling responsible 
people than ‘standards’ might yield far better results. 


In NHI people and only people will be controlled. They will be dictated to; what they 
may and must do. People will be regulated, and the worst effected will probably be 
low-income consumers, especially the indigent. They will be denied their natural 
“market dominance’ rights, and their right to regulate providers by their ‘market 
conduct’ as opposed to the subordinate conduct of providers. If subjected to a single 
provider, as with electricity now, and previously air travel, broadcasting and 
telecommunications, intended beneficiaries are likely to be the worst impacted. 


What the health authorities should do, it is respectfully suggested, is appreciate that 
what is in the Bill is mostly non-regulatory text. To the extent that the Bill contains 
real regulation, it transfers the power to regulate from consumers to officials, most 
notably the Minister, who, unlike consumers and providers, pays no price for being 
wrong, as the great Thomas Sowell, observed regarding government generally. 
Unlike consumers and private and providers, there are no direct penalties for poor 
policies and/or service. 


11.5. Efficient Markets 


11.5.1. 


115.2. 


115.3. 


According to introductory economic textbooks, a market is considered efficient when 
there is ‘perfect competition.” Competition is supposedly ‘perfect’ when no single 
buyer and no single seller has ‘market power’ as envisaged with NHI, to charge a 
higher price or to introduce a new service. 


In the real world, knowledge is ubiquitous (everywhere) and any step away from 
‘equilibrium’ is a futile exercise. It is important to understand that in a steady state of 
‘equilibrium’ (as with a single provider), there is no positive or entrepreneurial 
incentive, no innovation, and no real progress, because no advantage is gained by 
investing in new technologies and markets. It is “Groundhog Day’ entrenched. 


Real markets are the opposite. Contemporary ‘neoclassical’ scholars have noted that 
some competitors seem able to ‘set prices’ and have significant ‘market shares’ 
because consumers prefer their products and services. In some instances, only one 
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11.5.4. 


11.5.5. 


11.5.6. 


11.5.7. 


firm serves the bulk of consumers, which means that consumers like their products 
very much. It is consumer led. 


Even in a small town with only one garage, hotel, bank, restaurant or dentist markets 
are ‘contestable’ because consumers cam be driven to other towns and there is the 
constant threat of new entry. Unless altered, the Bill will prevent the spontaneous 
benefits of ‘market forces’. 


In healthcare, it is easy to forget that healthcare consumers (beneficiaries) want the 
same freedoms that they enjoy in other contexts. According to early neoclassical 
textbooks, a market structure of natural monopoly might result in some sectors if 
firms are able to fend off entry of potential competitors by decreasing prices below 
average cost implying that past investment is sunk and thus irrelevant for price 
determination. This is equally true of a government monopoly or monopsony. 
(‘Monopoly’ means single supplier; ‘monopsony’ means single buyer.) 


As all human activity is necessarily forward-looking and happens under uncertainty, 
healthcare choices will be ‘amortized’ over time when entrepreneurial expectations 
about consumer value turn out to be correct. Markets reward merit and pay a price 
for being wrong. The Bill as it is now will remove merit reward and error-correction. 
Healthcare officials will pay no price for multi-billion rand mistakes, and for 
inflicting untold human suffering. 


A virtually unique example of a single consumer-driven supplier is that half the 
world’s zippers, and 100% in many countries, are supplied by manufacturer YKK. If 
the healthcare or competition authorities were to force YKK’s nearly 100% market 
share in South Africa down, or to nationalise it, it will not be acting so much against 
YKK as against the revealed preferences of consumers. The same is true in 
healthcare economics. 


11.6. Market democracy 


11.6.1. 


11.6.2. 


11.6.3. 


A free or nearly free market is a permanent consumer democracy in which 
consumers vote with their own money, whether earned or social grants, for or against 
the world’s ‘most powerful’ and supposedly ‘dominant’ suppliers. If a sole supplier 
of anything emerges in a contestable market, it should be praised being better than all 
others at satisfying consumer. If a state monopoly is imposed, here is no way of 
knowing whether it satisfies consumers other than by virtue of them having no 
alternative. Interference with consumer-driven “market structure’ in healthcare as in 
anything else is mistakenly considered action against suppliers, whereas in truth, it is 
the denial of consumer interests. It imposes suppliers and market structures on 
consumers against which consumers clearly demonstrate opposition. 


The idea that free or nearly free markets might result in sole suppliers is a purely 
hypothetical myth. It never happens in reality. Only if the government issues an 
exclusive licence, could a real world exclusive supplier exist. Even if that happened, 
there would be no real ‘monopoly’ if here is freedom of entry. 


In the unlikely event of a single supplier, say of hardware in a small village, 
consumers are free to boycott the supplier, get supplies from nearby villages and 
cities, use substitutes or improvise. 
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11.7. Flawed Competition Theory and Policy 


L.A: 


LT eie2 
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In short, flawed competition policy targets consumers, not suppliers or government. 
Legitimate competition policy respects consumers and their preferences. 


Another standard misconception is that ‘competition’ exists only between suppliers 
of similar products and services. According to this myth, specified healthcare 
providers compete with each other. In reality, they compete with all suppliers of 
everything. Since consumers have finite wealth, all competition is ‘currency 
competition’, namely competition between suppliers, all suppliers for everything 
consumers buy. 


For consumers to achieve increasing prosperity, they must compensate private 
suppliers for investment uncertainty and risk (savings and capital). The function of 
capital markets is to intermediate between savings and investments. The key point is 
that debt financing greatly constrains firms to decrease prices below average cost. In 
companies that own and invest in long-term infrastructure, a significant portion of 
their operating cash flow goes to meeting debt obligations. Cutting down on 
employee cost, reducing investment or paying out lower dividends are not 
sustainable strategies to defend a firm’s market position. The government derives no 
such consumer satisfaction benefit. 


11.8. Theory of Contestable Markets 


11.8.1. 


11.8.2. 


The Theory of Contestable Markets, mostly associated with British economist 
William J. Baumol, was first presented in 1982. The novelty of this theory was that it 
did not look at competition as is but at potential competition of new entrants. As we 
are still in the perfectly competitive market with perfect knowledge, absence of 
uncertainty and no transaction cost, the threat of entry disciplines the market 
incumbent because any movement away from the equilibrium price would conjure up 
the threat of (a hit-and-run) entry. The theoretical setup is as remote from reality as 
the usual model of perfect competition with the exception that Baumol allowed for 
the possibility of a dynamic element. 


Leaving the nirvana world of early neoclassical economics, as Chicago-economist 
Harold Demsetz (1969) termed it, an exploration needs to be undertaken of what 
contestability means in the competitive context of real markets. Firstly, the new 
theory (re)introduced the distinction between competition in the market and 
competition for the market, which is to say that a disturbance of equilibrium can be 
endogenously motivated. Yet, this does not change the fact that the theory is still 
fundamentally incommensurable with anything that would resemble real markets. A 
particularly noteworthy aspect of the theory concerns the implicit assumption that 
competition in Baumol’s model means competition for consumer markets. The 
supply-side is defined away through the assumption of perfect knowledge and perfect 
capital markets (i.e., no return spreads). These assumptions immediately beg the 
question on which basis an entrant could threaten the incumbent (apart from the fact 
that neoclassical consumers already live in a happiness end-state which makes 
ambitions for inventing new technology superfluous). 
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11.8.3. 


11.8.4. 


11.8.5. 


While the theory of contestable markets as presented above is inapplicable to real 
world scenarios, the idea of contestability can be fruitfully applied to real markets, 
for example to the supply-side of mobile telecommunication markets. Accepting that 
the (weighted average) return on capital for most sectors and firms ranges between 5 
percent and 10 percent, implies that 90 percent and more of a firm’s net revenues 
earned are needed to pay employees, suppliers and debt providers. Of this cost base, 
the bulk is needed to pay the cost of long-term infrastructure investments. While 
there are only a few large healthcare suppliers serving customers, there are hundreds 
of firms scrambling to produce the various elements of the healthcare value chain. 


The only services that are not contestable are government monopolies, most typically 
in the form of utilities. That this is under NHI consideration is perilous. Government 
monopoly is also the only legitimate theoretical definition of ‘monopoly’ because it 
is incontestable. Such monopolies virtually guarantee inefficiency and corruption. 
This is no joke; it is what we read in the textbooks used to teach economics in 
undergraduate courses. 


As to the quality of both economic reasoning and empirical evidence that could 
corroborate the claim of ineffective supply, the authors of NHI policy do not provide 
coherent evidence or arguments that go beyond bald assertions. This unfair to policy- 
makers, especially members of the Health Portfolio Committee. 


11.9. Quality and quantity 


Lost, 


11.9.2; 
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11.9.4. 
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The Foundation submits that in the quest to create the best conditions for consumers 
to reap value through better and cheaper services, the regulator must principally be 
agnostic regarding the distribution of market share (however defined) amongst 
providers. It should also be agnostic regarding how many providers play in the 
market, provided that markets are contestable. It is vital for NHI not to prevent the 
copious and proven benefits of competition. The healthcare market has always been 
highly competitive by any standards, which is why the notion of ‘market failure’ or 
‘market dominance’ is unwarranted. 


This is advanced economics. For present purposes, it boils down to the importance of 
allowing dynamic processes, regardless of starting conditions. Those keen to be on 
top of competition and market theory should read on. Others may wish to skip the 
rest of this item, 11. 


The Coase invariance thesis (better known as the Coase theorem), which goes back 
to the works of Nobel Laureate, Ronald Coase, states that the initial distribution of 
ownership rights are irrelevant because the market outcome always reached the same 
optimal result .In the 1959-paper, Coase proposed that as long as property rights in 
these frequencies were well defined, it ultimately did not matter if adjacent radio 
stations interfered with each other by broadcasting in the same frequency band. 
These are general universally applicable principles, including or especially regarding 
healthcare, despite his work being the telecommunications field. 


He showed that, it did not matter whom had initial market localities or shares. 
Readers will see how this applies to healthcare. 


A station able to reap the higher economic gain from broadcasting would have an 
incentive to pay the other stations not to interfere. In the absence of or given 
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11.9.6. 
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11.9.8. 


1199. 


11.9.10. 
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reasonably low transaction costs, both stations would strike a mutually advantageous 
deal. It is mistaken to think of such ‘market sharing’ as ‘collusion’ (which is merely 
a business contract). It would not matter which station had the initial right to 
broadcast; eventually, the right to broadcast would end up with the party that was 
able to put it to the most highly valued use. Of course, the parties themselves would 
care who was granted the rights initially because this allocation would impact their 
wealth, but the end result of who broadcasts would not change because the parties 
would trade to the outcome that was overall most efficient from the perspective of 
the consumer. 


And it is the perspective of the consumer that must guide regulatory decisions. At the 
same time, regulatory decisions must be bound by existing rights even in the case in 
which the regulator or any other party comes to the (reasonably informed) view that 
a differently structure market would improve consumer well-being. As long as 
markets are competitive and open to entry, consumers will force upon participants a 
distribution of enterprises and ownership that is in the consumer’s best interests. 


All of this might be too theoretical for most Health Portfolio Committee members, 
but if they do not fully appreciate competition theory, they should by humble about 
not interfering with or destroying healthcare markets. Having addressed the matter in 
some detail, it might be summed up as follows. 


The crude and prevailing notion of competition is that (a) there must be more than 
one supplier, preferably many, and (b) that they supply identical goods and services. 


But that is untrue on many levels. There are never two identical products. Consumers 
know that, which is why they make choices. They choose brands, deals, ease, style, 
convenience and much else where regulators see no variation. 


Even in a large ‘informal market’ where many sellers supply identical packets of, 
say, tomatoes at the same price, all sitting in a row at a large terminus, there are 
differences that get consumers to buy from A instead of B. 


The accurate way to understand competition is that all competition is ultimately 
‘money competition’. All suppliers compete with all other suppliers for all consumer 
Rands. Even a sole supplier such as the Soccer League, is up against everyone else 
trying to attract consumers, from shoe sellers to travel agents. 


The best protection of consumers arises where they have choices. What economic 
theory assures us is that a monopoly/monopsony NHI cannot be ideal for healthcare 
patients. 


12. WHO REALLY PAYS ‘HEALTH TAX’? 


12.1. One of the most tenacious myths, even amongst professional economists, is the notion 
that whoever is taxed, pays the tax. In the real world, no one has any idea who really 
pays tax. This is especially true of taxes and levies for healthcare. 


12.2. The most obvious example of the myth is VAT. Who pays it? We know that vendors 
transfer VAT to SARS, but at whose expense? Vendor or consumer? Or someone else? 
Who would benefit or lose most by the doubling or abolition of VAT? 
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12.3. 


12.4. 


1235: 


12.6. 


12.7. 


12.8. 


It’s not even that simple, as can be appreciated by considering ‘company tax’. Who 
really pays it. Who is worse-off because of it? The firm or its consumers? Or others? 
Who would benefit from, say, zero company tax? No one has the slightest idea. Apart 
from which it varies widely according to circumstances, localities and over time. Who 
would be winners and losers, and which proportions, if abolished? Labourers, 
management, shareholders, consumers, competitors, job seekers, consultants, 
contractors, communities, charities, unions, activists etc? It is unknowable. 


An impossibly complex study of a single person or firm might cast light on one 
instance, which would tell us nothing about the norm. This is compounded by the 
curious fact that companies are never taxed. 


The myth goes both ways. There are those who say (incorrectly) that ‘only X people pay 
tax’ and ‘Y people live off grants’. Everyone ‘pays tax’ and no one knows how much 
each person really pays. 


We can see who the beneficiaries of taxes and levies for healthcare are, but we have no 
idea how severely others, including those beneficiaries, are impacted. It might make the 
difference between destitute people being driven into deeper destitution and suffering, 
and healthcare providers being obscenely enriched at their expense. 


Poverty is a killer. There are striking correlations between health (eg life expectancy) 
and per capital national income. What this tells us is that being rich as a country 
provides better healthcare than the world’s best healthcare system. 


In short, wealthy is healthy. 


13. SOCIO ECONOMIC IMPACT ASSESSMENT (SEIA) (FEASIBILITY ASSESSMENT) 


13.1. 


1322; 


13.3. 


13.4. 


13.4.1. 


13.4.2. 


A SEIA was done. However it has not been updated for substantially changed 
circumstances, and was scarcely mentioned during the Portfolio Committee hearings. 
Many members seemed unaware of its existence. It has largely been ignored. This might 
be for good reason, since it left much to be desired. It did not meat the basic 
requirements of a worthy SEIA. 


Since every law and policy must be proceeded by an informed and compliant a SEIA, it, 
or an update, should have played a pivotal role in the proceedings. 


The existing SEJA should either be applied, and be seen to be applied, or, better still, 
replaced by a new updated and properly conducted SEJA. The NHI envisaged at the 
time is, in critical respects, no longer what is under consideration. 


To serve its purpose, a SEIA must, at the very least comply with the following (in 
addition to the prescribed content and format): 


Mischief Principle. A SEIA must start by defining and quantifying the problems to 
be solved. Why is there a need for the proposed measures? 


Quantification. Everything can and should be quantified. How many problems are 
there, what is their nature, what is their impact, where are do they exist, and so on? 


19 


13.4.3. 


13.4.4. 


13.4.5. 
13.4.6. 


13.4.7. 


Measures. Precisely which measures are proposed? It was clear from the Portfolio 
Committee proceedings that substantial aspects are unclear and/or undecided. Core 
parts of what will happen are not in the Bill. They are left to be decided 
administratively and arbitrarily without reference to Parliament. This violates the 
separation of powers Constitutional imperative (see below). 


Objectives. What outcome is expected — what will change? Compared with how 
things are now as experienced by consumers, to what extent are they predicted to be 
better-off? A SEIA must made form testable predictions. 


Cost-Benefit Analysis. What will costs and benefits be (see above)? 


Monitoring. Which mechanisms will there be to establish efficacy and the impact of 
unintended consequences? 


Error Correction. What provision will there be for adjustments to and/or 
discontinuance of failed measures. How will efficacy be ensured? 


14. CONSTITUTIONALISM AND NHI 


14.1. 


14.2. 


14.3. 


14.4. 


14.5. 


14.6. 


14.7. 
14.7.1. 


The Bill has unconstitutional provisions. These must obviously be removed, not just 
because they could be challenged, but because it is the right thing to do. 


The Constitution specifies the absolute minimum allowed in law, but policy must go 
further. Policies must go further. They must be consistent with and advance 
Constitutional values. All provisions inconsistent with the Constitution should be 
carefully researched and reformed. 


Just as the right to a house means the right to house yourself or be housed, the right to 
healthcare and a safe environment means the right to care for yourself. 


We know from experience that it is improbable that all uncoincidental provisions will 
be challenged. This why it rets exclusively on the shoulders of architects of the final Bill 
to ensure constitutionality with the rigor that it deserves. 


Many concerns have been raised about the Constitutionality. It is easy to ignore 
Constitutionality where it is unlikely to be challenged. This is extremely unfortunate 
and unpatriotic. The Constitution must be upheld because it is a national and ethical 
obligation. There is no choice. The Bill must comply totally with everything in the 
Constitution. 


However sound it might be, no Constitutional principle will have consistently perfect 
consequences. According to a time-honoured legal maxim, ‘hard cases make bad law’. 
What this means is that the NHI Bill cannot provide for every healthcare challenge. It 
must cater for the norm, and accept that there will be ‘hard cases’ that fall through the 
cracks. Its purpose, as observed by the great Nobel philosopher-economist, Fredrich von 
Hayek, is not to ensure the ideal, but to make it more likely. 


Administrative Justice. 


Whether something is Constitutional may not be obvious. That is why the courts 
must often decide. Section 33(1), for instance, requires all administrative action to be 
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14.7.2. 


14.7.3. 


14.7.4. 


[4,7.5. 


14.7.6. 


14.8. 


14.8.1. 


14.8.2. 


14.8.3. 


14.8.4. 


‘reasonable and procedurally fair’. Some believe sincerely that reaching conclusions 
about the bill have not been “procedurally fair’. Is it fair, for instance, to ask people 
whether they want free benefits. The answer is obviously yes. As all researchers 
know, ask the same question differently and they will get the opposite answer. Ask 
whether people want control over their own bodies to be violated, they will say no. 


A standard example, which I researched 45 years ago, was asking consumers if the 
government should protect them from bad buys, and, in the same questionnaire, 
whether they want freedom of choice including the right to make bad buys. Almost 
everyone gave contradictory answers. 


The only ‘fair’ way to get accurate opinions on the NHI is to go to great lengths to 
ensure that subjects are fully aware of benefits and disadvantages (‘costs’). Since 
every cent spent on healthcare is a cent not spent on something else, say policing, it 
would be fair to ask if people want more crime in order to get more healthcare. These 
are policy choices. 


The manner in which public opinion was acquired clearly seems to have been 
procedurally unfair and therefore unconstitutional. 


Whether everything in the Bill is reasonable is also unclear. Is it reasonable, for 
instance, to remove the right of people to get whatever self-funded healthcare they 
choose, as it is with self-funded housing and groceries? Would they consider it 
reasonable if asked? Probably not. To be clearly constitutional, which should be non- 
negotiable, all restrictions on private healthcare, from cosmetic surgeons to 
traditional healers, should be removed to ensure constitutionally. 


It should go without saying that freedom of healthcare choice is like freedom for 
vehicle choice: always subject to prescribe minimum standards. 


Rule of Law. 


The foundational constitutional value in Sec.1 is the rule of law. It has been ruled by 
the Constitutional court to be obligatory, not mere puffery. What does this mean for 
the Bill? 


According to widespread myth, the rule of law means law enforcement and 
compliance. This is profoundly flawed. It confuses the nature of law with its 
application. Every law and policy, whether or not enforced, must comply with pre- 
conditions. The Rule of Law does not follow and law, it precedes it. 


The rule of law is about (a) how laws are made (b) their inherent nature and (c) how 
they are applied. They should, for instance, be objective rather than discretionary. 
They must comply with the separation of powers: legislation by the legislature, 
execution by the executive, and adjudication by the judiciary. 


This separation of powers component of the Rule of Law was totally eroded under 
apartheid, and has never been fully restored. Laws governing most people were made 
by proclamation. Instead of regulating, ‘regulations’, as now, made substantive law, 
thus compromising the legislature. Many judgements made law, rather the 
interpreting and applying it. The legislature engaged in administrative action. The 
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14.8.5. 


14.8.6. 


executive sponged in the functions of both other branches with ‘special’ courts and 
‘tribunals’, and freely decreed ‘subsidiary legislation’. 


Sadly, this apartheid dinosaur still holds us down. One branch performing the 
legitimate functions of another is so common that it goes largely unnoticed. 
Everyone can think of many examples. The introduction of ‘parliamentary oversight’ 
was a huge step in the direction of calling the executive to order when it oversteps its 
mandate. 


Many provisions in this Bill violate the separation of powers requirement, by 
endowing the executive, especially the Minister, with powers of a legislative rather 
than executive nature. All the provisions cannot be addressed in this Submission. It 
would require many additional pages. We will happily provide an analysis on bona 
fide request. Some examples were identified in the Portfolio Committee hearings. 
We urge the government to commission one or more pro-rule of law constitutional 
experts to scrutinise the Bill and document all possible transgressions. 


14.9. Human Dignity. 


14.9.1. 


14.9.2. 


14.9.3. 


14.9.4. 


Sec. 1 provides as follows: 
The Republic of South Africa is ... founded on the following values: 


(a) Human dignity, the achievement of equality and the advancement of human 
rights and freedoms. 


It is respectfully argued that eroding the right to personally chosen and/or funded 
healthcare violates this principle. As everyone knows, forcing everyone to live in a 
government ‘location’ 4-roomed public housing under apartheid violated the right to 
dignity, rights and freedoms. 


For precisely the same reasons forcing everyone into ‘one-size-fits-all’ public 
healthcare violates ‘fundamental’ rights. 


(b) Non-racialism ... 


There was much mention of race during the proceedings. It is respectfully suggested 
that this is an instance where our painful and shameful past is important so as to 
ensure its eradication and correction, but not to determine the Bill’s content. What 
the Constitution, the Bill and future policy need is for everyone to be treated equally 
regardless of race, gender, orientation, religion, status etc. 


14.10. Application to juristic persons (service providers etc). 


14.10.1. 


14.10.2. 


Sec. 8(4) provides that a 


furistic person is entitled to the rights in the Bill of Rights to the extent required by 
the nature of the rights and the nature of that juristic person. 


This is another commonly overlooked provision despite its prominence in no less 
than the Constitution’s first section. A ‘juristic person’ is one or more people 
organised into an association independently recognised in law, such as a church, 
club, trust, medical scheme, or company. 
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14.10.3. 


14.10.4. 


The implications of this provision for the Bill include that the rights and freedoms 
accorded individuals apply to healthcare providers, employers and the like. 


Yet, the Bill clearly curtails their right and freedom to provide healthcare products 
and services. This is potentially a huge, perhaps fatal, problem. This section must be 
considered, respected and applied. 


14.11. Public administration. 


14.11.1. 


14.11.2. 


14.11.3. 


14.11.4. 
L4s11.5; 


14.11.6. 


14.11.7. 


14.11.8. 


14.11.9. 


One of the most profound provisions is Sec 195, yet it is seldom mentioned or 
observed. Maybe people do not get to it because it is too far into the Constitution! 


With the attention rightly paid to the Bill of Rights (BoR), it is easy to forget that the 
BoR is subject to the Limitation Clause (Sec 36). In other words, most BoR rights are 
not absolute. The rest of the Constitution is absolute, and thus more powerful and 
unambiguously binding. Accordingly, every aspect of Sec 195 is rigidly binding. 


Section 195 should be especially carefully read and appreciated for NHI purposes. It 
provides, for instance that: 


‘Public administration must be governed by the democratic values and principles 
enshrined in the Constitution .... ‘ 


Note that, like Sec 1, it stresses ‘values’ and ‘principles’. 
Sec.10 adds that: 


‘Everyone has inherent dignity and the right to have their dignity respected and 
protected.’ 


Eroding the right to personally funded and freely chosen healthcare — the dignity of 
choice — seems to violate twice-defined Constitutional values and principles. 


The NHI must promote and maintain: 
(a) A high standard of professional ethics maintained. 


Subjecting patients to inferior public healthcare than they could acquire privately is 
clearly unethical. 


(b) Efficient, economic and effective use of resources must be promoted 


This is a crucial Constitutional obligation. It is easily overlooked when using public 
funds. It has been observed that: 


i. When people spend their own money on themselves, they worry about price 
and quality. 


ii. When people spend other people’s money on themselves, they worry about 
quality not price. 
iii. When people spend their own money on others, they worry about price not 
quality. 
iv. When people spend other people’s money on others, they worry about neither 
price not quality. 
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14.11.10. 


14.11.11. 


14.11.12. 


14.11.13. 


14.11.14. 


14.11.15. 


14.11.16. 


14.11.17. 


14.11.18. 


The NHI idea, especially funding and prohibitions, falls largely into observation iv. 
There are far too many aspects of the Bill that run fowl of this Constitution 
obligation to document all here. Every provision must be tested against this criterion. 
Although it is obligatory, it appears not to have been considered. 


(c) Public administration must be development-oriented. 


The word ‘development’ is often misconstrued as synonymous with statism 
(government ownership and/or control). This is gravely mistaken. Most ‘developed’ 
countries, and rapidly ‘developing’ countries have been characterised by the 
opposite. 


In the healthcare field the arguably most crucial aspect in need of development is the 
right and opportunity of ‘disadvantaged’ people to develop private healthcare 
services. This includes a wide range of developmental opportunities, from regular 
doctors and nurses, to ambulance, janitorial and catering services. 


Sub-section (d) demands that: 
(d) Services must be provided impartially, fairly, equitably and without bias. 


The NHI discourse has been infused with a great deal of bias for and against various 
groups. Giving everyone equal access is unbiased. Penalising ‘the rich’ is biased. 
Housing has an example of an unbiased system without equal outcomes. Everyone is 
treated equally at law so that housing ranges from self-selected shacks to mansions, 
and owners to tenants. 


(e) People’s needs must be responded to, and the public must be encouraged to 
participate in policy-making. 


This is one of the most important provisions in the entire Constitution, and could be 
the most overlooked in the NHI discourse. 


It is widely assumed that all this demands is public participation. That is entirely 
mistaken. Participation may not be a sham. It must be real. For that to be true, it must 
influence policies. It must be sought in good faith, and absorbed and applied. 

Apart from making a difference to policies, the process must be real. That includes 
not just public meetings but participation of and paying attention to role-players and 
experts. 


Those role-players and experts may not merely be people with known and 
predictable vested interest biases, but a genuine cross-section of informed opinion, 
which is taken seriously into account. 


This does not appear to be the case. The Bill does not reflect changes to original 
conceptions based on expert inputs. The known views of potential losers, such as 
private practitioners, hospital owners, self-funding patients, traditional healers and 
service providers, are not reflected in the Bill. Potential losers are not, as commonly 
assumed, just ‘the rich’, but millions of employees and self-funding individuals, 
including virtually all direct and indirectly employed government employees. 

How well-informed are they regarding their rights, freedoms and healthcare 
interests? 
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14.11.19. 


14.11.20. 


14.11.21. 


14.11.22. 


14.11.23. 


14.11.24. 


14.11.25. 


14.11.26. 


14.11.27. 


Sitting in on all the Portfolio Committee proceedings left me with the impression that 
most did not appreciate the potential impact of what they deliberated on themselves 
and their families. 


According to sub-section (f): 
(f) Public administration must be accountable. 


This is one of the sections of the Constitution that is uncommonly vague. The 
eminent economist and sociologist, Thomas Sowell, argues that ‘people who pay no 
price for being wrong’, are unaccountable. 


There are many ways to make policy-makers accountable. The most obvious is that 
‘heads should roll’ if promised benefits do not materialise. Talk is cheap. Merely 
saying what is promised and intended without consequences for being wrong is 
insufficient. 


An independent NHI Oversight Commission, could be established to monitor 
progress over the prolonged period of implementation. Other accountability 
mechanisms should be designed and applied. 


(g) ... 


(h) Good human-resource management and career-development practices, to 
maximise human potential, must be cultivated. 


This is addressed above. The Bill prevents various forms of human potential 
development, especially in the SMME sector. 


(i) Public administration must be broadly representative of the South African 
people, with employment and personnel management practices based on ability, 
objectivity, fairness, and the need to redress the imbalances of the past to 
achieve broad representation. 


On a superficial reading, this provision appears self-contradictory, but it is not. 
Imbalances of the past must be redressed by means that emphasise ability, objectivity 
and fairness. 


This is reinforcement of Sec 33 (above). The apartheid problem was systematic 
discrimination against black people of ability. The way to redress that is to develop 
people with potential without compromising the end goal of competence. 


The ‘above principles’ apply in ‘every sphere of government’. 


14.12. Non-discrimination 


14.12.1. 


14.12.2. 


Sec. 9 provides that: 


The state may not unfairly discriminate directly or indirectly against anyone on one 
or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or 
social origin, colour, sexual orientation, age, disability, religion, conscience, belief, 
culture, language and birth. 


The operative word here ‘including’ means that this is not an exhaustive list. 
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14.12.3. 


14.12.4. 


The fact that discrimination against people able to care for themselves not applied 
anywhere else — housing, food, clothes, cars, entertainment, education, travel, 
recreation (dancing vs Alpine skiing), employment, etc — suggests that discrimination 
against people willing and able to provide themselves with better healthcare is unfair 
discrimination. 


Since the matter is not free from doubt, it is respectfully suggested that the 
government should resolve the matter definitively by securing independent expert 
opinion. 


14.13. Right to Life 


14.13.1. 


14.13.2. 


14.13.3. 


14.13.4. 


Sec. 11 is simple and unambiguous: 
‘Everyone has the right to life.’ 


It is normally presumed to mean only that a life may not be taken. But there two 
additional healthcare meanings, (a) that everyone has a right to sustain their own life 
and (b) that everyone has the right to government healthcare. 


Our existing healthcare system covers (b). Many would argue that it does so badly, 
but it is officially ‘universal healthcare’ to which everyone has equal rights. 
The problematic aspect for the Bill is (a). 


Denying people, as is proposed, the right to acquire healthcare of choice, amounts to 
the denial of the right to life, specifically the right to the best means of sustaining it. 


14.14. Freedom and security of the person 


14.14.1. 


14.14.2. 


According to Sec. 12. 


(1) ‘Everyone has the right to freedom and security of the person, which includes the 
right - 


(a) not to be deprived of freedom arbitrarily or without just cause; 


What this means for the Bill is debatable. The question is whether it ‘arbitrarily’ 
violates healthcare freedom. It seems to do so, just as depriving people of the right to 
buy burglar bars, groceries or cars would deprive them of ‘freedom and security of 
person’. There is no ‘just cause’ for doing so there nor in Healthcare. 


14.15. Bodily and psychological integrity. 


14.15.1. 


1415.2. 


14.15.3. 


According to 12.(2) 


‘Everyone has the right to bodily and psychological integrity, which includes the 
right - 


(a) to make decisions concerning reproduction; 


The thorny question is whether denial of free choice regarding private reproductive 
healthcare violate this right. 


It seems so, especially when bearing in mind that giving birth is one of the most 
cherished rights. High infant mortality is the primary cause of low average life 
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14.15.4. 


14.15.5. 


expectancies. Forcing people into what they regard as inferior healthcare is 
inconsistent with this right. 


(b) to security in and control over their body; 
It is hard to think of anything more important for ‘control of their body’ for people to 
be free to choose healthcare options. 


(c) not to be subjected to medical or scientific experiments without their informed 
consent. 


It will be argued by many, though is not argued here, that all the uncertainties and 
risks inherent in our NHI circumstances, render it a ‘medical experiment’. 


14.16. Freedom of trade, occupation and profession 


14.16.1. 


14.16.2. 


14.16.3. 
14.16.4. 
14.16.5. 


According to Sec. 22 of the Bill of Rights: 


22. Every citizen has the right to choose their trade, occupation or profession freely. 
The practice of a trade, occupation or profession may be regulated by law. 


This section has been cited in the Parliamentary hearings and elsewhere. 
It might have been trivialised. Note that everyone has the basic right to choose their 
‘trade, occupation or profession freely’. 


They may be ‘regulated’, but not prevented from free choice. 
The Bill seems clearly to violate this right. 


Ambulance services, pharmacists, nurses, physicians, physiotherapists, specialists, 
traditional healers, complimentary healthcare practitioners, psychiatrists, 
psychologists, pharmaceutical firms and the like will not be free to ‘choose their 
trade’. 


14.17. Healthcare, food, water and social security 


14.17.1. 


14.17.2. 


27.(1) Everyone has the right to have access to - 
(a) healthcare services, including reproductive healthcare; 
(b) sufficient ... 


The challenge to the Bill is whether the right of access includes the right of choice. 
Does the right of access to education, for instance, include the right to choose such 
options as cultural, religious, technical, agricultural, commercial etc education? 
Clarity might require constitutional litigation, which this Bill might force on, for 
instance, members of private and government medical schemes. 


The government should seek independent expert opinion on this. 


14.18. Just administrative action 


33.(1) Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair. 
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14.18.1. 


14.18.2. 


This is addressed above in some depth. By way of reminder, the Bill contains 
provisions which are unreasonable (for multiple reasons) and born of a process that 
has been unfair. 


Since everyone who is adversely affected has ‘the right is entitled to be ‘given 
written reasons’, the department could be overwhelmed by a defiance campaign. 


14.19. Interpretation of Bill of Rights 


14.19.1. 


14.19.2. 


Where the interpretation of Constitutional provisions regarding the Bill are unclear, 
courts: 


(a) must promote the values that underlie an open and democratic society based on 
human dignity, equality and freedom; 


Again the principle of equal dignity and freedom are overriding. Aspects of the Bill 
are, as identified in this analysis, inconsistent with these values. 
(b) must ... 


14.20. Provincial healthcare powers 


14.20.1. 


14.20.2. 


14.20.3. 


14.20.4. 


14.20.5. 


It is a matter of concern that questions of devolved powers have not been clarified by 
the courts. 


Under Schedule 4, Part A, item 11, healthcare is a concurrent national and provincial 
competence. Much has been said to the effect that the Bill would violate provincial 
healthcare powers. This seems to be incorrect. 


Desirable though devolution and the demonstration effect are, it seems probable that 
the Bill does not violate this provision since national legislation overrides provincial 
in the event of a clash. 


Whether it is constitutional or desirable are different matters. Although it is not 
generally recognised, South Africa is a federation in that it has constitutionally 
entrenched lower tier powers. The reason for this is to accommodate diversity. One 
of the most important benefits of diversity is the ‘demonstration effect’. When there 
are different approaches in parts of the same country, it is easy to see which is better. 


Uniformity denies society this considerable advantage. For this reason It is suggested 
that the Bill be amended so as to recognise the healthcare rights of provinces. 


15. CORRUPTION AND STATE CAPTURE 


15.1. Much has been said and written to the effect that the Bill invites corruption, state 
capture and the general abuse of power. This is true and should be addressed. 


15.2. Corruption is generally thought of as a matter of low ethical standards and sloppy 
governance. This true only to a very limited extent. 


15.3. The terms ‘corruption’, ‘bribery’, ‘capture’ and ‘abuse of power’ (jointly ‘corruption’) 
tend to be regarded as synonymous with government. Government is presumed the 
common denominator. It is crucial to understand why: 
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19.3.1 


1933.2. 


15.3.3: 


15.3.4. 


19:3:55 


15.3.6. 


Corruption is less common within the private sector because it is subject to economic 
Darwinism. Entities that fail to minimise it fail and are liquidated. [Private sector’ 
means everything that is not government, including, one-person operations, firms, 
clubs, unions, trusts, cooperatives, NGOs, partnerships, churches, charities ands so 
on. 


Corruption is more common in government for the reason given that it pays no price 
for being wrong — it is fail-proof. 


This disparity is due to more than economic Darwinism, whereby ‘unfit’ species die 
out. The two side are opposing incentives. Private entities know that they will die 
unless they find ways to curtail corruption. To do so, they develop elaborate ‘checks 
and balances’ against it. The self-interest of those involved is for the entity to 
prosper. Conversely, the self-interest of individuals in government is personal 
enrichment. 


A striking difference is discretionary power, which tends to be far more common in 
the government sector. This Bill, for instance, places virtually limitless discretionary 
powers in the hands of officialdom, especially the Minister. Since the entity 
(government) is fail-proof, the incentives, temptations and regards for corruption are 
virtually impossible to resist. It is profoundly unfair towards people in government to 
overwhelm them with such temptation. 


The most extreme powers purport to confer law-making powers. These are probably 
an unconstitutional violation of the separation of powers (see above). 


All powers conferred by the Bill should be subject to effective ‘checks and balances’. 


16. OBLIGATORY USE OF PUBLIC HEALTHCARE 


16.1. 


16.2. 


Probably all or most protagonists of NHI and the Bill enjoy private healthcare in whole 
or part, yet they want to force everyone, including themselves into government 
healthcare. This is an obvious, if not embarrassing, contradiction. 


They need not wait. They should lead by example and confine themselves immediately 
to government provision. Is that not ethically imperative? Should it be obligatory? Will 
they really impose a system that denies them rights they now take for granted? Perhaps 
not. In that case their only credible option is to amend the Bill into a hybrid private- 
government NHI. 


17. THE NHI BILL 


ae 


17.2: 


Addressing the Bill clause-by-clause has taken the Portfolio Committee many days, as it 
should. Doing so here would add many pages to an already long Submission. 


Since all the main issues are address above, a more detailed analysis of given provisions 
will be provided on request. 
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18. CONCLUSIONS & SYNOPSIS 


This section provides Conclusions that follow from what proceeds it. 
It also provides a synopsis and summary of the most important aspects. 
18.1. Need for True Healthcare Insurance 


This Submission stresses the importance of genuine healthcare insurance and addresses 
such fundamental and paramount Constitutional imperatives as freedom, dignity, bodily 
integrity and justice. 


It points out that the name of the Bill is a misnomer. Health insurance is quite the 
wrong term for what the Bill envisages. The Bill envisages government provision of 
health services, rather government insurance. Huge gains are easily achieved by shifting 
the focus from provision to insurance for the needy, as the name implies. 


To that end, this Submission suggests (a) ending the apartheid healthcare legacy 
unambiguously, (b) maximising the quantity and quality of government funded 
healthcare, (c) minimising the government’s burden so that it can provide more and 
better healthcare within available resources, (d) maximising healthcare recipient 
freedom of choice, and (e) ensuring universal access to the highest achievable levels 
compatible with quality healthcare. 


A true Health Insurance Bill would be the name for a Bill according to which health is 
insured and insurable. Both this analysis and the world’s experience suggest that the 
role of government should be to let everyone buy what insurance cover they wish, and 
for the government to subsidise premiums for basic minimum benefit cover for those 
who do not or cannot insure themselves. That alone would ensure and insure equal 
rights of access to universal healthcare for all. Everyone, including the indigent, would 
be buying freely selected cover. 


18.2. Apartheid Healthcare Policies 


Role-players lament that under apartheid (a) ‘white’ healthcare was private and 
superior, whereas (b) ‘black’ healthcare was socialised and inferior. As an aside, this 
meme is ahistoric and mistaken. 


The Bill, however, in its current form neither reverses nor ends apartheid healthcare. 
Unintentionally, it entrenches, universalises and celebrates it. 


18.3. Hard Policy Choices with Increasingly Limited Resources 


Governments always face the challenge of caring for the needy. The most sensible and 
proven policy is to give most to people who have least, and to be thankful when self- 
sufficient people reduce the state’s burden. 


The Bill will mandate that everyone uses government healthcare and removes, at the 
expense of government and thus the poor, the right to freely selected and funded private 
care. 


The unintended benefit of government healthcare for the rich will be to enrich them at 
the expense of the indigent. In contrast, with housing the government does its best to 
provide RDP houses for the homeless and welcomes those who can afford their own 
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18.4. 


18.5. 


housing and who acquire it at their, rather than the government’s, expense. Self-funded 
housing massively reduces the government’s housing burden The same healthcare 
approach will yield precisely the same benefits. 


The right for ‘the rich’ to have expensive healthcare is in no sense anti-poor. On the 
contrary, ‘the poor’ need (a) ‘the rich’ not to drain government healthcare resources and 
(b) freedom to choose, far more than the rich who have lavish options. 


Furthermore, all additional resources and current resources will be better deployed by 
the government funding of healthcare insurance premiums rather than the multi layered, 
complex management structure envisaged in the NHI Bill which will result in resources 
being diverted from actual healthcare into salaries, expenses, overheads, consultants etc, 
and invites corruption and abuse. 


We suggest that whatever is available could and should provide concentrated benefits 
for the poor, especially truly destitute people. 


Everyone has an equal right to a home, as they should to healthcare. Equal rights do not 
mean equal outcomes. 


Economics of Health 


Surprisingly little attention has been paid to the economics of health, including NHI, 
especially considering healthcare economics is not just rationally paramount, but a 
Constitutional imperative. The Submission includes a brief summary of the most 
important concepts and principles. 


Getting it right is imperative. Getting it wrong is catastrophic — in healthcare, literally 
deadly. The grim truth is that good healthcare produces health, whereas failed 
healthcare produces corpses. 


NHI economics is not, as has been generally assumed, about how to fund it, but a much 
broader issues, such as unintended consequences, opportunity costs, fiscal rectitude and 
national interest. 


The eminent South African economist, William ‘Bill’ Hutt, coined the term ‘consumer 
sovereignty’ to describe how consumers rather than business determine what is 
provided. Every rand they spend or withhold is a vote for what they want. Suppliers 
should never be forced onto consumers. Large healthcare providers never have ‘market 
dominance’. The concept is flawed. Only consumers dominate. Market share is never a 
company choice, it is always consumer choice. 


Incentives. Economics is about incentives. People respond to and adjust behaviour in 
response to incentives. If, for instance, money is diverted from medical schemes to NHI, 
people are incentivised to stop funding medical schemes. 


UK NHS Model 


It is unfortunate that the Minister’s fact-finding mission is to the UK instead of 
countries with better healthcare polices or more aligned with SA’s economy. The 
challenge is to find a country at our stage of development with successes worth 
emulating. The UK is decidedly no such country and the NHS is in danger of collapse. 
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18.6. 


18.7. 


18.8. 


18.9. 


The self-interest of all NHS and NHI healthcare beneficiaries is for as many as possible 
people to go elsewhere and leave it all to those who need it. Instead of forcing people 
into the system, the Bill should be amended so as to encourage for people not to rely on 
government care. The more who go elsewhere at their own expense, the better for those 
unable to do so. 


Unless revised, the NHI Bill will deny South Africans the rights enjoyed by the British 
with NHS. 


NHI must not be allowed increase poverty. 


Economic theory assures us what the Bill envisages in its present form will make us 
poorer. It will undermine the prospect of us reaching a point soon where the current 
NHI model can be implemented in the real world. 


There is no need for this Submission to repeat the cliché here that the government must 
“get its own healthcare house in order’ before driving everyone from better healthcare 
into it. That is obvious. 


Funding NHI 


This remains unclear and conflicting messages are coming from Dr Crisp, NDOH ADG 
and the minister, the former saying from taxation and the latter from the reallocation of 
funds including tax credit subsidies. Much has been said on this topic by many. It 
should be obvious that people will discontinue their contributions as soon as their 
benefits are transferred to the government whose track record on managing substantial 
funds and corruption is dire. This simple fact is that there will be no money to reallocate 
to NHI. 


Price mechanism. 

Everyone has heard of the ‘price mechanism’, yet few are aware of what it is and how it 
works. The price mechanism is like signposts on a road constantly directing people 
quickly and efficiently to and from imbalances and should never be controlled. Like 
most of these points,is the subject of extensive literature. Put simply, though not 
simplistically, it is a very powerful ‘spontaneous’ process whereby ‘supply and 
demand’ tend towards each other. The Submission applies this concept to Healthcare 
and the NHI. 


Access to Healthcare 


It is unclear how precisely people will get physical access to NHI healthcare. The 
processes and opportunities must be clarified. 


Regulation: All controls are people controls. - all regulation regulates people. 


Common rhetoric speaks of controls as if they apply to non-human phenomena (in re). 
Depersonalising terminology makes controls seem benign. The truth, however, is that 
things, including healthcare, are never controlled. Businesses, markets, products and 
services are never ‘regulated’. In NHI people and only people will be controlled. They 
will be dictated to; what they may and must do. People will be regulated, and the worst 
effected will probably be on low-income consumers, especially the indigent. What is in 
the Bill is mostly non-regulatory text. To the extent that the Bill contains real 
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18.10. 


18.11. 


18.12. 


18.13. 


18.14. 


regulation, it transfers the power to regulate from consumers to officials, most notably 
the Minister, who, unlike consumers and providers, pays no price for being wrong, as 
the great Thomas Sowell, observed regarding government generally. Unlike consumers 
and private and providers, there are no direct penalties for poor policies and/or service. 


Efficient Markets 


According to introductory economic textbooks, a market is considered efficient when 
there is ‘perfect competition.” Competition is supposedly ‘perfect’ when no single buyer 
and no single seller has the ‘market power’ as envisaged with NHI, to charge a higher 
price or to introduce a new service. 


Real markets are the opposite. Contemporary ‘neoclassical’ scholars have noted that 
some competitors seem able to ‘set prices’ and have significant ‘market shares’ because 
consumers prefer their products and services. This is consumer sovereignty. 


Unless altered, the Bill will prevent the spontaneous benefits of ‘market forces’. 
Market democracy 


A free or nearly free market is a permanent consumer democracy in which consumers 
vote with their own money, whether earned or social grants, for or against the world’s 
“most powerful’ and supposedly ‘dominant’ suppliers. Interference with consumer- 
driven ‘market structure’ in healthcare as in anything else is mistakenly considered 
action against suppliers, whereas in truth, it is the denial of consumer interests. It 
imposes suppliers and market structures on consumers against which consumers clearly 
demonstrate opposition. 


Flawed Competition Theory and Policy 


Flawed competition policy targets consumers, not suppliers or government. Legitimate 
competition policy respects consumers and their preferences. According to this myth, 
specified healthcare providers compete with each other. In reality, they compete with all 
suppliers of everything. The Submission applies this to NHI. 


Theory of Contestable Markets 


The Theory of Contestable Markets, mostly associated with British economist William 
J. Baumol, was first presented in 1982. The novelty of this theory was that it did not 
look at competition as is but at potential competition of new entrants. 


The only services that are not contestable are government monopolies, most typically in 
the form of utilities. That this is under NHI consideration is perilous. Government 
monopoly is also the only legitimate theoretical definition of ‘monopoly’ because it is 
incontestable. Such monopolies virtually guarantee inefficiency and corruption. 


Quality and quantity 


The Foundation submits that in the quest to create the best conditions for consumers to 
reap value through better and cheaper services, the regulator must principally be 
agnostic regarding the distribution of market share (however defined) amongst 
providers provided that markets are contestable. It is vital for NHI not to prevent the 
copious and proven benefits of competition. The healthcare market has always been 
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highly competitive by any standards, which is why the notion of ‘market failure’ or 
‘market dominance’ is unwarranted. 


The Coase invariance thesis (better known as the Coase theorem), which goes back to 
the works of Nobel Laureate, Ronald Coase, states that the initial distribution of 
ownership rights are irrelevant because the market outcome always reached the same 
optimal result . The Submission touches on this theory and shows how it applies to 
healthcare. he best protection of consumers arises where they have choices. What 
economic theory assures us is that a monopoly/monopsony NHI cannot be ideal for 
healthcare patients. 


18.15. Socio Economic Impact Assessment (SEIA) (feasibility Assessment) 


A SEIA was done we are told. However it has not been updated for substantially changed 
circumstances, and was scarcely mentioned during the Portfolio Committee hearings. Many 
members seemed unaware of its existence. It has largely been ignored. This might be for 
good reason, since it left much to be desired. It did not meet the basic requirements of a 
worthy SEIA. The Submission describes these and how the principles should be applied. 


18.16. Constitutionalism and NHI 


The Constitution specifies the absolute minimum allowed in law, but policy and policies 
must go further. They must be consistent with and advance Constitutional values. All 
provisions inconsistent with the Constitution should be carefully researched and reformed. 


We know from experience that it is improbable that all uncoincidental provisions will be 
challenged. This why it rests exclusively on the shoulders of architects of the final Bill to 
ensure constitutionality with the rigor that it deserves. 


However sound it might be, no Constitutional principle will have consistently perfect 
consequences. The NHI Bill cannot provide for every healthcare challenge. It must cater for 
the norm, and accept that there will be ‘hard cases’ that fall through the cracks. Its purpose, 
as observed by the great Nobel philosopher-economist, Fredrich von Hayek, is not to 
ensure the ideal, but to make it more likely. 


This Submission examines the application of the following Constitution imperatives to the 
NHI Bill. 


Rule of Law. 

Human Dignity. 

Application to juristic persons (service providers etc). 
Public administration. 

Public Participation 

Right to Life 

Freedom and security of the person. 

Bodily and psychological integrity. 
Freedom of trade, occupation and profession 
Healthcare, food, water and social security 
Just administrative action 

Interpretation of Bill of Rights 

Provincial healthcare powers 

Corruption and State Capture 


QO 0o0.0.OlUOUlUOUUCOUhlUCOmUlUCOOllUCOCUCOCUCOO CUO CO 
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o Obligatory Use of Public Healthcare 


19. FINAL CONCLUSION 


Given the interest in the British NHS, it is apt to recall that the Veteran British left-wing 
Labour Party politician, and promoter of the NHS, Tony Benn, said of their fledgling NHS, 
“On this question of ‘principle’ of a free health service, it is nonsense ... It is a practical 
matter. There is only one test we can apply and it is an overall one ‘with what we have and 
can get by way of revenue, how can we lay it to the best advantage of those who need it 
most?” 


====(00000==== 
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